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This letter is to inform you that our client, Alaska Air Group, Inc., a Delaware
corporation (the “Company”), intends to omit from its proxy statement and form of proxy (the
“2009 Proxy Materials™) for its 2009 Annual Meeting of Stockholders (the “2009 Annual
Meeting”) three shareholder proposals and statements in support thereof (collectively, the
“Proposals”™) submitted by Richard D. Foley (the “Proponent™). The following three Proposals

were submitted to the Company by the Proponent:

s aproposal titled “Reforming Securities Class Actions,” which was purportedly submitted

on behalf of Stephen Nieman (the “Class Action Proposal”);

» aproposal titled “Cumulative Voting,” which was purportedly submitted on behalf of

Terry K. Dayton (the “Cumulative Voting Proposal™); and

= aproposal titled “Shareholder Say on Executive Pay,” which was purportedly submitted

on behalf of William Davidge (the “Executive Pay Proposal”).

Pursuant to Rule 14a-8(j) under the Securities Exchange Act of 1934 (the “Exchange

Act”), we have:

+ enclosed herewith six copies of this letter and its attachments;
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o filed this letter with the U.S. Securities and Exchange Commission (the “Commission”)
no later than eighty (80) calendar days before the Company intends to file its definitive
2009 Proxy Materials with the Commission; and

e concurrently sent copies of this correspondence to the Proponent.

Copies of the Proposals, the cover letters submitting each of the three Proposals, and the
single facsimile cover page under which all three Proposals were submitted are attached hereto
as Exhibit A, Copies of other correspondence with the Proponent, Mr. Nieman, Mr. Dayton, and
Mr. Davidge regarding the Proposals are attached hereto as Exhibits B through D.

As discussed in Section I of this fetter, it is our view that the Company may exclude all
three of the Proposals from its 2009 Proxy Materials. Further, as discussed in Section I of this
letter, it is our view that the Company has alternative bases upon which it may exclude the Class
Action Proposal from its 2009 Proxy Materials.

1 EXCLUSION OF THE THREE PROPOSALS

A Basis for Excluding the Three Proposals -- Paragraphs (c) and (f) of Rule
14a-8

Rule 14a-8(c) Question 3: How many proposals may I submit? Each shareholder may submit no
more than one proposal to a company for a particular shareholders’ meeting.

It is our view that the Proposals may be excluded from the Company’s 2009 Proxy
Materials pursuant to paragraphs (¢) and (f) of Rule 14a-8 because the Proponent has submitted
more than one shareholder proposal for inclusion in the Company’s 2009 Proxy Materials and,
despite proper notice, has failed to correct this deficiency.

B. Analysis

1. The proxy granted to the Proponent by each of Mr. Nieman, Mr. Dayton,
and Mr. Davidge provides the Proponent with authority over their shares
that causes him to be a “beneficial owner” of those shares. As the
“beneficial owner” of those shares, the Proponent has submitted more
than one shareholder proposal to the Company, in violation of the one-
proposal limitation in Rule 14a-8(c).

Exchange Act Rule 13d-3(a) defines the term “beneficial owner” as “‘any person who,
directly or indirectly, through contract, arrangement, understanding, relationship, or otherwise
has or shares voting power and/or investment power.” Pursuant to the Commission’s statements
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in Bxchange Act Release No. 34-17517 (February 5, 1981), the Rule 13d-3(a) definition of
“beneficial owner” applies for purposes of the one-proposal limitation in Rule 142-8.

Each of Mr. Nieman, Mr. Dayton, and Mr. Davidge granted proxy authority to the
Proponent that provides him with the ability to act in all shareholder matters, regardless of
whether they pertain to the Proposals, before, during and after the Company’s 2009 Annual
Meeting. Specifically, the proxy conferred upon the Proponent by each of Mr. Nieman, Mr.
Dayton, and Mr. Davidge reads as follows:

This is the proxy for Mr. Richard D. Foley and/or his designee to act on my behalf
in all shareholder matters, including this Rule 14a-8 proposal for the forthcoming
shareholder meeting before, during and after the forthcoming shareholder
meeting,

As such, each of Mr. Nieman, Mr, Dayton, and Mr. Davidge granted the Proponent proxy
authority that confers upon him all of their powers as a shareholder until further notice. In this
regard, it is important to note that the proxy granted to the Proponent:

¢ is not limited to matters relating to the submission of the Proposals;
e isnot limited to voting at the 2009 Annual Meeting; and
o relates to all shareholder matters before, during, and after the 2009 Annual Meeting,

As a result of the unlimited proxy authority granted to him, the Proponent “directly or indirectly,
through contract, arrangement, understanding, relationship, or otherwise has or shares voting
power” over the shares held by Mr. Nieman, Mr. Dayton, and Mr. Davidge and, therefore, the
Proponent falls within the Rule 13d-3(a) definition of “beneficial owner” with regard to those
shares.

In Exchange Act Release No. 34-39538 (January 12, 1998) (“Release No. 34-39538”)
regarding Forms 13D and 13G, the Commission provided significant guidance regarding the
effect of a proxy solicitation on “beneficial ownership.” In this regard, Release No. 34-39538
provides that “when a shareholder solicits and receives revocable proxy authority (subject to the
discretionary limits of Rule 14a-4), without more, that shareholder does not obtain beneficial
ownership under Section 13(d) in the shares underlying the proxy.” Conversely, Release No.
34-39538 contemplates that one may obtain beneficial ownership where the proxy confers more
than “revocable proxy authority.”

The proxy authority conferred upon the Proponent does not indicate whether or not it is
irrevocable. Regardless of whether it is revocable or irrevocable, however, it is clear that the
proxy authority granted to the Proponent goes well beyond the authority to vote shares at an
annual meeting of sharcholders. Further, the proxy authority granted to the Proponent goes
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beyond the discretionary limits permitted by Rule 14a-4 and, indeed, 1s not subject to any of the
limits of Rule 14a-4. In this regard, while Rule 14a-4 permits the granting of discretionary proxy
authority under certain circumstances, Rule 14a-4 provides that:

“No proxy shall confer authority:

I. To vote for the election of any person to any office for which a bona fide nominee is not
named in the proxy statement;

2. To vote at any annual meeting other than the next annual meeting (or any adjournment
thereof) to be held after the date on which the proxy statement and form of proxy are first
sent or given to security holders;

3. To vote with respect to more than one meeting (and any adjournment thereof) or more
than one consent solicitation; or

4. To consent to or authorize any action other than the action proposed to be taken in the
proxy statement, or matters [otherwise permitted by Rule 14a-4].”

As stated above, the proxy granted to the Proponent relates to “all shareholder matters,
including this Rule 14a-8 proposal for the forthcoming sharcholder meeting before, during and
after the forthcoming shareholder meeting.” As the proxy authority granted to the Proponent is
unlimited with regard to both permitted actions and duration, it goes well beyond the proxy
authority contemplated by Rule 14a-4.

Release No. 34-39538 indicates that a revocable proxy authority “without more” should
not result in the holder of that proxy authority being deemed a “beneficial owner” of the shares
for which he or she was granted the proxy authority. The unlimited breadth and discretion of the
grant of the proxy to the Proponent (*“all shareholder matters™) and the unlimited time period of
the grant of the proxy to the Proponent (“before, during and after the forthcoming shareholder
meeting”™) clearly evidence “more” than a customary grant of revocable proxy authority.

Consequently, we believe that the proxy authority granted to the Proponent causes him to
be the beneficial owner of the shares otherwise owned by Mr. Nieman, Mr. Dayton, and Mr.
Davidge. As such, the Proponent is the beneficial owner of the shares that provide the eligibility
to submit each of the Proposals.

In Exchange Act Release No. 34-12999 (November 22, 1976), the Comunission stated
that the one-proposal limitation in Rule 14a-8(c) applies “collectively to all persons having an
interest in the same securities (e.g., the record owner and the beneficial owner and joint
tenants).” For the reasons discussed above, we believe that the proxy granted to the Proponent
by each of Mr. Nieman, Mr. Dayton, and Mr. Davidge confers upon the Proponent beneficial
ownership of the shares that provide the eligibility to submit each of the Proposals. Accordingly,
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the one-proposal limitation in Rule 14a-8(c) applies to the Proponent with respect to the three
Proposals, as he is a beneficial owner of those shares and, therefore, one of the “persons having
an interest in [those] securities.” As the Proponent is the beneficial owner of the shares that
provide the eligibility to submit each of the three Proposals, the submission of the three
Proposals by the Proponent does not comply with the one-proposal limitation of Rule 14a-8(c).

2. The basis for the view expressed in this letter that the Proponent is the
beneficial owner of the shares is different from the bases presented to the
Division of Corporation Finance (the “Division”} in prior no-action
requests regarding an identical grant of proxy. As such, consistent with
the Division's statements in Staff Legal Bulletin No. 14, the Division s
responses to those prior no-action requests do not preclude the Division
from concurring in our view that the nature of the proxy authority causes
the Proponent to be the beneficial owner of those shares.

We note that AT&T, Inc, submitted requests for a no-action position to the Division with
regard to an identical proxy granted to Mr. John Chevedden in each of the last two proxy
scasons. See AT&T, Inc, (January 18, 2007) ("AT&T I”) and AT&T. Inc. (February 19, 2008}
(“AT&T II” and, collectively with AT&T I, the “AT&T Requests™). In the AT&T Requests,
AT&T argued that, as a result of the proxy granted to Mr. Chevedden, certain proposals could be
omitted in reliance on Rule 14a-8(c). While the Division did not concur with AT&T’s position
in the AT&T Requests, we do not believe that the Division’s position in response to the AT&T
Requests precludes the Division’s concurrence with our view that the Proponent is subject to,
and has not complied with, Rule 14a-8(c). We reach this position based on the following:

o in AT&T I, AT&T expressed its view that the proxy granted to Mr. Chevedden went
“beyond mere representation for purposes of the Proposals, and expressly grant[ed] him
voting rights as well,” and that “[b]ecause the proxy agreement between each of the
Nominal Proponents and John Chevedden confers voting rights to John Chevedden, he is
a beneficial owner of the Corporation’s stock under the definition provided by Rule 13d-
3(a);” and

o in AT&T I, AT&T expressed its very similar view that the “proxy agreement between
each of the Nominal Proponents and John Chevedden confers to John Chevedden the
right to act on the Nominal Proponent’s behalf on matters ‘regarding this Rule 14a-8
proposal’... includ[ing] the right to vote shares for such proposal,” and, accordingly, “he
is a beneficial owner of the Corporation’s stock under the definition provided by Rule
13d-3(a).”

The Division stated in Staff Legal Bulletin No. 14 (July 13, 2001) that it “will not
consider any basis for exclusion that is not advanced by the company” and that it “consider([s] the
specific arguments asserted by the company and the sharcholder, the way in which the proposal
is drafted and how the arguments and [the Divison’s] prior no-action responses apply to the
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specific proposal and company at issue.” Based on this practice, the Division concluded that it
“may determing that company X may exclude a proposal but company Y cannot exclude a
proposal that addresses the same or similar subject matter.”

As we discuss above, it is our view that, as a result of the unlimited breadth, discretion,
and duration of the proxy authority granted to the Proponent, the Proponent “directly or
indirectly, through contract, arrangement, understanding, relationship, or otherwise has or shares
voting power” over the shares held by Mr. Nieman, Mr. Dayton, and Mr. Davidge. Accordingly,
under the definition in Rule 13d-3(a), the Proponent is the beneficial owner of the subject shares
and, as such, his submission of the three Proposals fails to satisfy the one-proposal limitation in
Rule 14a-8(c). Our position in this regard is not based on the more limited position expressed in
the AT&T Requests that the holder of a proxy should be deemed the beneficial owner of the
subject shares where the proxy confers authority with regard to the submission of proposals or
voting at an annual meeting of shareholders.

The basis for the position expressed in the AT&T Requests is significantly different from
the basis for the view we express in this letter regarding the application of Rule 14a-8(c) to a
person upon whom proxy authority has been conferred. Based on the Division’s statements in
Staff Legal Bulletin No. 14 and the basis expressed in this letter for our view that the Proponent
is the beneficial owner of the shares, we believe that the Division’s position in response to the
AT&T Requests would not be inconsistent with the Division’s concurrence with our view that
the Company may omit the Proposals from its 2009 Proxy Materials in reliance on Rule
14a-8(c).

3. The Company provided sufficient notice to the Proponent pursuant to Rule
14a-8(f) of the submission of multiple proposals in contravention of Rule
14a-8(c) and the Proponent failed to correct such deficiency within 14
calendar days of receipt of that notice.

On November 28, 2008, the Company received a 15-page facsimile from Mr. Nieman
containing all three Proposals.! On December 12, 2008, the Company timely provided the
Proponent with notice of his failure to comply with Rule 14a-8(c) and advised him by e-mail
(following with courtesy copies via certified mail to the Proponent, as well as all three nominal
proponents) that, pursuant to Rule 14a-8, he had 14 calendar days to remedy that deficiency in
his submission to the Company (copy attached as Exhibit B). The Proponent took no action to
reduce the number of proposals submitted by him to the Company in the permitted time.

While the Proponent took no action in response to the Company’s December 12, 2008
notice of deficiency, Mr. Nieman submitted a response, on behalf of the Proponent, on December

Each Proposal is accompanied by a cover letter with a different date (i.e., November 26, 2008, November
28, 2008, and December 1, 2008); however, the copies of the Proposals and the Proponent’s cover letters
inctuded in Exhibit A show that all three Proposals were received by the Company under the same
facsimile cover sheet on November 28, 2008,
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19, 2008 and indicated his disagreement with the Company’s notice and its statement of the view
that the Proponent had not complied with the one-proposal limitation of Rule 14a-8(c) (copy
attached as Exhibit C). Mr. Nieman did not, however, take any action to reduce the number of
proposals submitted by the Proponent to the Company.

C. Conclusion

We note that, in situations where a proponent has not complied with the one-proposal
limitation in Rule 14a-8(c), the Division has indicated that a company may exclude from its
proxy materials all of the proposals submitted by that proponent (sge, €.g., General Motors
Corporation (March 31, 2003) and Downey Financial Corp. (December 27, 2004)).
Accordingly, we are of the view that the Company may omit each of the three Proposals from its
2009 Proxy Materials.

For the reasons discussed above, on behalf of the Company, we respectfully request that
the Division concur with our view that the Company may exclude each of the three Proposals
from its 2009 Proxy Materials in reliance on Rules 14a-8(c) and 14a-8(f).

¥/ EXCLUSION OF THE CLASS ACTION PROPOSAL
A. Bases for Exclusion

Tt is our view that the Company may properly omit the Class Action Proposal from its
2009 Proxy Materials in reliance on the following paragraphs of Rule 14a-&:

» Rule 14a-8(c) and (f) because the Class Action Proposal contains two distinct and
unrelated proposals: (i) an amendment to the Company’s certificate of incorporation to
provide for a partial waiver of the “fraud-on-the-market” (“FOTM”) presumption and (11}
a Company commitment to paying the reasonable expenses and attorney fees of any
shareholder who brings certain claims;

¢ Rule 14a-8(i)(2) because the Class Action Proposal violates the anti-waiver provision of
the Exchange Act; and

o Rule 14a-8(1)(3) because the Class Action Proposal is materially false and misleading.
B. Summary of the Class Action Proposal
The Class Action Proposal first recornmends that the Board of Directors initiate the
appropriate process to amend the Company’s certificate of incorporation to provide “a partial

waiver of the ‘fraud-on-the-market’ presumption of reliance created by the Supreme Court in
Basic v. Levinson, 485 U.S. 224 (1988).” The Class Action Proposal specifies that the
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amendment should apply to any suit alleging violations of Rule 10b-5 under the Exchange Act
against the Company, its officers, directors, or third-party agents.

The waiver would:
« apply to suits alleging reliance on the FOTM presumption; and

+ limit damages to disgorgement of the defendants’ unlawful gains from their violation
of Rule 10b-5 -- with the amounts disgorged being distributed to shareholder
menmbers of the class.

The Class Action Proposal then secks for the Company to “commit to paying the
reasonable expenses and attorneys’ fees of the sharcholder who brings such a claim, subject to
approval by the Board of Directors.”

The Class Action Proposal’s Supporting Statement (the “Supporting Statement”) refers to
conclusions of Professor Adam Pritchard of the University of Michigan set forth in a recent
article published in the Cato Supreme Court Review. The Supporting Statement also provides
website addresses for that article and two commentaries written by Professor Pritchard regarding
the potential use of Rule 14a-8 to amend a company’s governing documents to partially waive
the FOTM presumption. Notably, the Supporting Statement does not define the FOTM
presumption from Basic v. Levinson or discuss the potential impact of the implementation of the
Class Action Proposal on shareholders’ rights should they attempt to bring a Rule 10b-5 claim.

C. The Class Action Proposal Violates the “One-Proposal” Limitation of Rule
14a-8(c)

Rule 14a-8(c) states that a shareholder may submit no more than one proposal to a
company for a particular shareholders” meeting. It is our view that the Class Action Proposal
contains two distinct elements that are not part of a single, unifying concept -- rendering the
Class Action Proposal two separate proposals. Specifically, the Class Action Proposal seeks:

(1) that the Board of Directors initiate the appropriate process to amend the Company’s
certificate of incorporation to provide for a partial waiver of the FOTM presumption,
thereby limiting damages for suits alleging violations of Rule 10b-5 against the
Company, its officers, directors, and third-party agents to disgorgement of any such
defendants’ unlawful gains from their violation of Rule 10b-5; and

(2) a commitment by the Company to pay the reasonable expenses and attorneys’ fees of
the shareholder who brings such a Rule 10b-5 claim, subject to approval by the Board
of Directors.
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The Supporting Statement posits that the proposed amendment to the Company’s
certificate of incorporation would substantially reduce the incentive of plaintiff’s lawyers to file
suit against the Company in response to a drop in the Company’s stock price. However, the
Class Action Proposal’s additional request for the Company to “commit to paying reasonable
expenses and attorneys’ fees of the shareholder who brings such a claim” appears to have no
clear correlation to the Supporting Statement’s stated goal of reducing the incentive of plaintiff’s
lawyers to file suit against the Company. Rather, a stated policy of the Company to pay
expenses and attorneys’ fees of shareholders bringing securities class action suits would appear
to encourage plaintiff’s lawyers to file suit against the Company, not deter them.

Rule 14a-8(f) requires that a company seeking to exclude a proposal for failing to comply
with the one-proposal procedural limitation of Rule 14a-8(c) notify the proponent of that
deficiency within 14 days of receipt of the proposal. The Company received the Class Action
Proposal on November 28, 2008. See Exhibit A. On December 12, 2008, the Company notified
the Proponent {and shareholder Stephen Nieman) via e-mail of the Class Action Proposal’s
failure to comply with the one-proposal limitation of Rule 14a-8(c). A copy of that notice, as
well as the e-mail signifying delivery of that notice, is attached as Exhibit B.

The Company’s December 12, 2008 notice of deficiency provided a description of the
one-proposal limitation of Rule 14a-8(c) and stated:

[T]he proposal that you indicate you have submitted on behalf of Stephen Nieman
includes proposals relating to a partial waiver of the “fraud-on-the-market”
presumption of reliance and the payment of reasonable expenses and attorneys’
fees for sharcholiders who bring certain claims, As such, if this proposal is
selected by you for inclusion in the Company’s proxy materials, you are required
by rule 14a-8 to reduce such proposal to a single proposal and resubmit it to the
Company in order to be considered for inclusion in the Company’s proxy
materials.”

The Company’s notice of deficiency indicated that a revised submission meeting the
one-proposal requirement was required to be postmarked or submitted electronically no later
than 14 days from the date on which the notice was received in order to be eligible for inclusion
in the Company’s proxy materials. A copy of Rule 14a-8 was attached to the Company’s notice.

Rule 14a-8(f) provides an opportunity for a proponent who submits more than one
proposal to reduce the number of proposals the proponent submitted within 14 calendar days of

Please note that the notice provided by the Company to the Proponent also gave notice that the Company
considered the three Proposals submitted by the Proponent, purportedly on behalf of various nominal
proponents, to be submitted by the Proponent himself. The Company’s notice separately addressed the
Class Action Proposal, clarifying that if it was selected as the single proposal for inclusion in the
Cornpany’s proxy materials then the Proposal should be revised to comply with the one-proposal limitation
of Rule 14a-8(¢).
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being notified by the company of the limitation. However, if the proponent does not reduce the
number of proposals in response to the company’s request, the Division will permit the company
to omit all proposals submitted by the proponent. See Pfizer Inc. (February 19, 2007)
(concurring that a proposal with multiple elements relating to the election of the Board of
Directors could be omitted in reliance on Rule 14a-8(¢)) and General Motors Corporation (April
7, 2007) (concurring that a proposal seeking shareholder approval for numerous transactions to
restructure the company could be omitted in reliance on Rule 14a-8(c)).

The Proponent took no action in response to the Company’s notice of deficiency that the
Class Action Proposal was, in fact, two distinct proposals. Stephen Nieman, on behalf of the
Proponent, responded to the Company’s notice. In that response, Mr. Nieman stated that the
request in the Class Action Proposal relating to the reimbursement of fees applies only to cases
in which the waiver of the FOTM presumption would apply and that reimbursement is “an
important feature to help ensure that deterrence is maintained.” See Exhibit C. However, he
provided no explanation or basis for his belief that there is a correlation between the payment of
expenses and attorneys’ fees and the stated goal of the proposed amendment to the certificate of
incorporation (i.e., the deterrence of plaintiff’s lawyers from filing suit against the Company).
Further, Mr. Nieman took no action to revise the Class Action Proposal.

The Division has concurred with the view that a proposal containing multiple elements
that relate to more than one concept may be excluded under Rule 14a-8(c). See American
Electric Power (January 2, 2001) (reconsideration denied January 31, 2001). Conversely, a
proposal containing multiple elements that relate to a single, unifying concept is not inconsistent
with the one-proposal limitation of Rule 14a-8(c). See United Parcel Service, Inc. (February 20,
2007).

As noted in the Supporting Statement, and confirmed by statements in the response to the
Company’s notice of deficiency, the intended purpose of the Class Action Proposal is to “limit
damages” in Rule 10b-5 claims and, as a result, deter plaintiff’s lawyers from filing securities
class action suits against the Company (i.e., deter “the lawyers who bring the suits, and those
who defend them, who profit handsomely from moving the money around”). Despite Mr.
Nieman’s assertions to the contrary, there is no correlation between the Company’s payment of
reasonable expenses and attorneys” fees and the deterrence of securities class action suits
alleging violations of Rule 10b-5. Indeed, rather than relating to a single, unifying concept, the
proposal requesting payment of reasonable expenses and attorneys’ fees appears fo have a
purpose that is counter to that of the proposal requesting a waiver of the FOTM presumption m
Rule 10b-5 claims.

For the reasons discussed above, on behalf of the Company, we respectfully request that
the Division concur with our view that the Company may exclude the Class Action Proposal
from its 2009 Proxy Materials in reliance on Rules 14a-8(c) and 14a-8(f).
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D. The Class Action Proposal May Be Excluded in Reliance on Rule 14a-8(i)(2)
Because it Would Cause the Company to Violate the Anti-Waiver Provision in
Section 29 of the Exchange Act

Rule 14a-8(i)(2) permits the omission of a shateholder proposal if the implementation of
the proposal would cause the company to violate any federal law to which it is subject. By
recommending that the Board of Directors amend the Company’s certificate of incorporation to
provide a partial waiver of the FOTM presumption of reliance recognized by the Supreme Court,
it is our view that the Class Action Proposal would cause the Company to violate Section 29(a)
of the Exchange Act (“Section 29(a)™).

The Supporting Statement indicates clearly the source and intent of the Class Action
Proposal -- “This proposal, suggested by Professor Adam Pritchard of the University of
Michigan, would limit damages in secondary market securities class actions, i.e., suits brought
against the Company when it has not sold securities during the time that its common stock was
allegedly distorted by a material misstatement.” The Supporting Statement then refers to three of
Professor Pritchard’s articles relating to the FOTM presumption and waivers of that
presumption. Although not stated in the Proposal or the Supporting Statement, the first
referenced article provides the following summary of the FOTM presumption in Rule 10b-5
claims:

The FOTM presumption allows plaintiffs to skip the step of alieging personal
reliance on the misstatement, instead allowing them to allege that the market
relied on the misrepresentation in valuing the security. The plaintiffs in turn are
deemed to have relied upon the distorted price produced by a deceived market.
The empirical premise underlying the FOTM presumption is the efficient capital
market hypothesis, which holds that efficient markets rapidly incorporate
information—true or false——into the market price of a security. Thus, the price
paid by the plaintiffs would have been inflated by the fraud, rendering the
misstatement the cause in fact of the fraudulently induced purchase. The FOTM
presumplion assumes that purchasers would not have paid the prevailing market
price if they knew the truth.

1. The “waiver" sought by the Class Action Proposal is inconsistent with the
“anti-waiver” provision of Section 29(a)

Section 29 of the Exchange Act is titled “Validity of contracts.” Paragraph (a) of that
section, captioned “Waiver provisions,” reads, “{a]ny condition, stipulation, or provision binding
any person to waive compliance with any provision of this chapter or of any rule or regulation
thereunder, or of any rule of an exchange required thereby shall be void.”
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2 Section 10(b) is a substantive provision of the Exchange Act that, along
with Rule 10b-5 under that Section, imposes a duty on persons trading in
securities - as the Class Action Proposal would limit damages in Section
10(b) and Rule 10b-5 claims, it is void under Section 29(a) because it
would “weaken [the] ability to recover under the [Exchange| Act”

a. The Supreme Court’s Decision in Shearson/dmerican Express Inc.
v. McMahon Provides Guidance Regarding the Application of
Section 29(a)

In Shearson/American Express Inc. v. McMahon, two customers sued a brokerage firm
alleging violations of Section 10(b) and Rule 10b-5, among other allegations. 482 U.S. 220, 238
(1987). The customers had signed agreements consenting to arbitration for all controversies
relating to their accounts. In arguing that their agreement to arbitrate the claims was invalid, the
customers relied on Section 27 of the Exchange Act, which grants exclusive jurisdiction over
claims arising under the Exchange Act to the United States district courts. The customers
reasoned that Section 29(a) invalidated any pre-dispute arbitration agreement as an
impermissible waiver of Section 27. Id. at 227-228.

The Court ultimately disagreed with the customers and held that so long as arbitration
was “adequate to vindicate Exchange Act rights,” an agreement to arbitrate was not an
impermissible waiver of Section 27. Id. at 238. It is important to note, however, that the Court’s
holding is limited to pre-dispute arbitration agreements. In reaching this conclusion, the Court
states:

Section 29(a) is concerned, not with whether brokers ‘maneuver|ed customers]
into’ an agreement, but with whether the agreement ‘weaken(s] their ability to
recover under the [Exchange] Act.” [Wilko v. Swan] 346 U.S. [427] [at] 432
[(1957)]. The former is grounds for revoking the contract under ordinary
principles of contract law; the latter is grounds for veiding the agreement under §
2%a).

1d. at 230. Based on its determination that arbitration procedures that were subject to the
Conumission’s Section 19 authority were “adequate to vindicate Exchange Act rights” (in
McMahon, the rights provided by Section 10(b) and Rule 10b-5), the Court determined that the
pre-dispute arbitration agreements did not “weaken [the customers’] ability to recover under the
[Exchange] Act.” Accordingly, the Court found that the waiver of Section 27 was not
“tantamount to an impermissible waiver of the McMahons’ rights under [Section] 10(b).” Id. at
234,
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b. The amendment sought by the Class Action Proposal would be
void under Section 29(a) because it would waive compliance with
a substantive provision of the Exchange Act and would “weaken
[the] ability to recover under the [Exchange] Act”

Section 10(b) creates a substantive obligation and “is a ‘provision’ of the 1934 Act, with
which persons trading in securities are required to ‘comply.”™ Brief for the SEC as Amicus
Curiae Supporting Petitioners, Shearson/American Express Inc. v. McMahon, 1986 U.S. Briefs
44 (Nov. 20, 1986) (“SEC Amicus Brief”). Further, shareholders have a private right of action
under Section 10(b) and may bring a private lawsuit to enforce Rule 10b-5. Central Bank of
Denver, N.A.. v, First National Bank of Denver, N.A., 511 U.S. 164, 171 (1994). In this regard,
the Commission has stated that the Section 10(b) and Rule 10b-5 private right of action “has
been consistently recognized for more than 35 years [and] [t]he existence of this implied remedy
is simply beyond peradventure.” SEC Amicus Brief (citing Herman & MacLean v. Huddleston,
459 U.5. 375, 380 (1983)).

As discussed above, the Court in McMahon held that an agreement that “weaken[s] [the]
ability to recover under the [Exchange] Act” is void under Section 29(a). McMahon, 482 U.S. at
230. Unlike the waiver of Section 27 that the Court considered in McMahon, the Class Action
Proposal seeks to waive the FOTM presumption, a critical element of a Section 10(b) and Rule
10b-5 claim. As noted by the Supreme Court, the FOTM presumption is vital because otherwise
requiring each individual in a private cause of action to show reliance would prevent a class
action from proceeding and “would place an unnecessarily unrealistic evidentiary burden on the
Rule 10b-5 plamtiff who has traded on an impersonal market.” Basic, 485 U.S. at 245,

The Court in McMahon allowed the waiver of Section 27 only because it determined that
the alternate forum was adequate to protect the substantive rights of the Exchange Act.
However, a partial waiver of the FOTM presumption and a limiting of available damages in Rule
10b-35 claims, which the Class Action Proposal seeks, would weaken substantially a substantive
Exchange Act right itself -- the private right of action under Section 10(b) and Rule 10b-5. The
Supporting Statement confirms this point, stating that the waiver sought by the Class Action
Proposal would “limit damages” in suits alleging violations of Rule 10b-5 against the Company,
its officers, directors, and third-party agents.

The amendment sought by the Class Action Proposal would waive a substantive right
under the Exchange Act and weaken the ability of private plaintiffs to recover in a Rule 10b-5
action. That the waiver would “weaken their ability to recover under the [Exchange] Act” is not
disputed -- the Supporting Statement explicitly states that the waiver would “limit damages” in
certain private actions under Rule 10b-5. Therefore, consistent with the test established by the
Supreme Court in McMahon, such a waiver would be void under Section 29(a). As such, the
amendment to the Company’s certificate of incorporation that is sought by the Class Action
Proposal, which would provide “a partial waiver of the ‘fraud-on-the-market’ presumption of
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reliance created by the Supreme Cowrt in Basic v. Levinson,” would cause the Company to
violate federal law.

For the reasons discussed above, on behalf of the Company, we respectfully request that
the Division concur with our view that the Company may exclude the Class Action Proposal
from its 2009 Proxy Materials in reliance on Rule 14a-8()(2). °

E. The Class Action Proposal May Be Excluded in Reliance on Rule 14a-8(i)(3)
Because it is Materially False and Misleading and, Therefore, Contrary to Rule
14a-9

1 The Class Action Proposal is materially false and misleading because it
purports to provide a means by which the Company may partially waive
the FOTM presumption of reliance when such a waiver, in fact, would be
void under Section 29(a) of the Exchange Act

It is our view that the Class Action Proposal also may be excluded under Rule 14a-8(i)(3)
as it is contrary to Rule 14a-9, which prohibits materially false or misleading statements in proxy
soliciting materials. The Class Action Proposal is materially false and misleading because it
falsely represents that an amendment to the Company’s certificate of incorporation could provide
for a partial waiver of the FOTM presumption under Section 10(b) and Rule 10b-5, when such a
waiver would be void under Section 29(a). Therefore, the Class Action Proposal may be
excluded under Rule 14a-8(1)(3) because the entire premise of the Class Action Proposal is
materially false and misleading in violation of Rule 14a-9.

As discussed in detail in Section 1LD., above, Section 29(a) provides that “[a]ny
condition, stipulation, or provision binding any person to waive compliance with any provision
of this chapter or of any rule or regulation thereunder, or of any rule of an exchange required
thereby shall be void.” In this regard, we note again that the Supreme Court held in McMahon
that an agreement that weakens the ability to recover under the Exchange Act is void under
Section 29(a). Id. at 230. Accordingly, because the amendment to the Company’s certificate of
incorporation that is sought by the Class Action Proposal would “limit damages™ in Rule 10b-5
claims, that amendment would weaken the ability of plaintiffs to recover under the Exchange Act
and, therefore, be void under Section 29(a).

The Class Action Proposal states that “the shareholders of Alaska Air Group, Inc. hereby
recommend that the Board of Directors initiate the appropriate process to amend the company’s
certificate of incorporation to provide for a partial waiver of the “fraud-on-the-market”

Based on the Division’s guidance in SLB 14B, and the procedures for submission set forth in Rule
14a-8(j}(2)(iii), we understand that a legal opinion is required where it is asserted that a proposal may be
excluded as improper under state or foreign law, but no such requirement apparently exists when the
proposal is improper under federal law. Therefore, we have not included a legal opinion as part of this
submission.
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presumption of reliance created by the Supreme Court in Basic v. Levinson, 485 U.S. 224
(1988).” However, any such amendment to the Company’s certificate of incorporation would be
void by operation of Section 2%(a). The Class Action Proposal, therefore, seeks a result - a
partial waiver of the FOTM presumption -- that the Company is not permitted to effect under the
Exchange Act. Accordingly, this statement and the entire Class Action Proposal are materially
false and misleading.

The Class Action Proposal materially misleads shareholders by presenting the effect of
the proposal as an effect that could be achieved. As such, the underlying premise of the Class
Action Proposal is materially false and misleading. We recognize that objections to assertions in
a proposal because they are not supported or may be countered do not provide a basis for
exclusion of a proposal, as discussed in Staff Legal Bulletin No. 14B (Sept. 15, 2004) (*SLB
14B™), and we believe that such objections are not the bases for our view in this regard. Rather,
we believe that the Class Action Proposal itself, not merely a statement in the Class Action
Proposal, is materially false and misleading.

In a no-action letter issued previously to the Company, the Division did not object to
exclusion of an entire proposal where the proposal contained numerous unsubstantiated, false,
and misleading statements. Alaska Air Group, Inc. (January 15, 2004). Similarly, in the Class
Action Proposal, it is not possible to edit or exclude specific portions of the proposal, as the
proposal itself is false and misleading. Therefore, in accordance with SLB 14B, which notes that
the Division “may find it appropriate for companies to exclude the entire proposal, supporting
statement, or both as materially false or misleading if a proposal or supporting statement would
require detailed and extensive editing in order to bring it into compliance with the proxy rules,”
we believe it is appropriate for the Company to exclude the Class Action Proposal n its entirety.
See also The Bear Stearns Companies Inc. (January 30, 2007) (excluding an entire proposal and
supporting statement that sought shareholder support for an annual advisory management
resolution to approve the report of the Compensation Committee in the proxy statement as
misleading because the Commission rule revisions moved disclosure of executive compensation
out of the Compensation Committee Report). Similar to the proposal in The Bear Stearns
Companies Inc., counter to the underlying premise of the Class Action Proposal, a vote to amend
the Company’s certificate of incorporation would not partially waive the FOTM presumption
because such a provision in the certificate of incorporation would be void under Section 29(a).

For the reasons discussed above, on behalf of the Company, we respectfully request that
the Division concur with our view that the Company may exclude the Class Action Proposal
from its 2009 Proxy Materials in reliance on Rule 14a-8(1)(3).
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2. The Class Action Proposal is materially false and misleading because it is
so inherently vague and indefinite that shareholders will be unable to
determine with reasonable certainty the effect of the actions sought by the
proposal

Pursuant to SLB 14B, reliance on Rule 14a-8(i)(3) to exclude a proposal or portions of a
supporting statement may be appropriate when the resolution contained in the proposal is so
inherently vague or indefinite that neither the shareholders in voting on the proposal, nor the
company in implementing the proposal (if adopted), would be able to determine with any
reasonable certainty exactly what actions or measures the proposal requires. See also
Philadelphia Electric Company (Jul. 30, 1992). The Class Action Proposal is inherently vague
and indefinite because it fails to provide fundamental information necessary for shareholders to
make an informed voting decision. Specifically:

(1) The Class Action Proposal and Supporting Statement does not define the FOTM
presumption of reliance; and

(2) The Class Action Proposal and Supporting Statement does not inform shareholders
that they are being asked to surrender a right that they currently have under the
Exchange Act.

The Class Action Proposal fails to provide on its face a sufficient explanation of the right
-- the FOTM presumption in a Rule 10b-5 action -- that shareholders are being asked to waive.
The only means by which a reasonable investor may determine an understanding of the “FOTM
presumption” referred to in the Class Action Proposal would be to read the referenced decision
in Basic v. Levinson or the referenced articles by Professor Pritchard. While the Supporting
Statement provides a website address for the latter, any matter put to shareholders for a vote is
required to provide sufficient information for a reasonable shareholder to understand the subject
matter and scope of the proposal upon which they would be asked to vote. Without some
definition of the FOTM presumption, a reasonable investor would have no idea that they are
being asked to surrender a substantive right that is available to them currently.

In Berkshire Hathaway Inc, (March 2, 2007), the Division concurred with the company’s
view that a proposal seeking to restrict the company from investing in securities of any foreign
corporation that engages in activities prohibited for U.S. corporations by Executive Order of the
President of the United States could be omitted pursuant to Rule 14a-8(i)(3). In that request,
Berkshire Hathaway expressed the view that it was not clear from the text of the proposal and
supporting statement what conduct was “prohibited for U.S. corporations by Executive [O]rder
of the President” and, therefore, shareholders would be asked to vote on a proposal whose
potential scope was not fully known.
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The same is true of the Class Action Proposal and Supporting Statement. Without the
meaning and scope of the FOTM presumption being provided to shareholders, there is no way
for a reasonable shareholder to understand the scope or effect of the action they are being asked
to take.

For the reasons discussed above, on behalf of the Company, we respectfully request that
the Division concur with our view that the Company may exclude the Class Action Proposal
from its 2009 Proxy Materials in reliance on Rule 14a-8(1)(3).

F, Conclusion

For the reasons discussed above, on behalf of the Company, we respectfully request that
the Division concur with our view that the Company may exclude the Class Action Proposal
from its 2009 Proxy Materials in reliance on Rule 14a-8(c) and (f), Rule 14a-8(i)(2), and Rule
14a-8(3)(3).

1. CONCLUSION

Based upon the analysis in Section I, above, we believe that the Company may exclude
all three of the Proposals from its 2009 Proxy Materials in reliance on Rule 14a-8(c) and (f). As
such, on behalf of the Company, we respectfully request that the Division concur in our view and
not recommend enforcement action to the Commission if the Company excludes the three
Proposals from its 2009 Proxy Materials.

Based upon the analysis in Section I, above, we further believe that the Company also
may exclude the Class Action Proposal from its 2009 Proxy Materials in reliance on Rule
14a-8(¢) and (f), Rule 14a-8(i)(2), and Rule 14a-8(i)(3). As such, if the Division is unable to
concur in our view that the Company may exclude all three Proposals in reliance on Rule 14a-
8(¢c) and (1), on behalf of the Company, we respectfully request that the Division concur in our
view and not recommend enforcement action to the Commission if the Company excludes the
Class Action Proposal from its 2009 Proxy Malerials.
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If we can be of further assistance in this matter, please do not hesitate to contact me at
(202) 383-5418.

Sincerely,
. - o
e / s
;"“Mjfﬁfﬂ“’fﬁfé;:{f;f’: A
Martin P. Dunn
of O’'Melveny & Myers LLP
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