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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS

HOUSTON DIVISION
APACHE CORPORATION, §
Plaintiff g
v. § Civil Action 4:10-cv-00076
JOHN CHEVEDDEN g
Defendant. g

Apache’s Brief on Jurisdiction
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At the February 11, 2010 hearing, this Court held that service has been effectively made
on Cheveédden and overruled Chevedden’s objection regarding service. (Hrg. Tr. at 12:19-21)
(“Well, based on the record, it does appear that service has been effectively made. And to the
extent you have objected on that basis, I overrule that objection.”). FRCP 4(k)(1) provides that
“Serving a summons or filing a waiver of service establishes personal jurisdiction over a
defendant” in three situations, any one of which is sufficient to confer jurisdiction. Two of the
three situations apply and are met here.

Part I of this brief explains that this Court has jurisdiction over Chevedden under FRCP
4(k)(1)(C), because service “is authorized by a federal statute,” § 27 of the Securities Exchange
Act of 1934, P‘art II explains that this Court also has jurisdiction over Chevedden under FRCP
4(k)(1)(A), because service on Chevedden was service on a defendant “who is subject to the
jurisdiction of a court of general jurisdiction in the state where the district court is located.” This
Court has, and properly may exercise, personal jurisdiction over Chevedden.'

I.
Jurisdiction Under § 27 of the Securities Exchange Act of 1934

This is a declaratory judgment action in which Apache seeks a declaration that it properly
may exclude defendant’s proposal from its proxy materials in accordance with Rule 14a-8(b) and
(f), which were promulgated under the Securities Exchange Act of 1934. Section 27 of the

Securities Exchange Act grants to the District Courts of the United States “exclusive jurisdiction

" In line with the discussion at the February 11, 2010, see Hrg. Tr. at 43:8-23, this brief does not argue
that general jurisdiction exists, though it almost certainly does based on Chevedden’s systematic and
continuous (and often deficient) submission of purported shareholder proposals to at least 20 different
Texas-based companies over the course of nearly 15 years. As explained in this brief, this Court has
jurisdiction under § 27 of the Securities Exchange Act and also has specific jurisdiction over Chevedden
and, thus, it is not necessary to establish general jurisdiction as well. If this Court thinks otherwise or
would find it useful, Apache respectfully requests the opportunity to address and establish general
jurisdiction,
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of violations of this chapter or the rules and regulations thereunder, and of all suits in equity and
actions at law brought to enforce any liability or duty created by this chapter or the rules and
regulations thereunder.” 15 U.S.C. § 78aa. “[P]rocess in such cases may be served in any other
district of which the defendant is an inhabitant or wherever the defendant may be found.” Id.

This District Court and Division squarely has held that § 27 permits nationwide service of
process upon defendants in declaratory actions in which the plaintiff seeks a declaration that
there is not a violation of the Securities Exchange Act. In 909 Corp. v. Village of Bolingbrook
Police Pension Fund, 741 F. Supp. 1290 (S.D. Tex. 1990), Judge Hittner considered a plaintiff
brokerage firm’s declaratory judgment action against a pension fund that had demanded a refund
for an allegedly unauthorized investment. Id. at 1291. The brokerage firm sought a declaration
that it had not violated section 10(b) and Rule 10b-5 of the Securities Exchange Act. Id. Judge
Hittner denied the defendant’s motion to dismiss for lack of personal jurisdiction and explained
that “Section 27 of the Act provides that process may be served in any district of which the
defendant is an inhabitant or wherever the defendant may be found. Therefore, there is
nationwide service of process over any defendant having minimum contacts with the United
States.” Id. at 1292 (citation omitted).

The requirement of “minimum contacts with the United States” relates to the due process
requirement of the Fifth Amendment to the U.S. Constitution, which applies to the exercise of
personal jurisdiction by federal courts. Id. A defendant that “resides within the territorial
boundaries of the United States” has such minimum contacts. Id. Here, Chevedden resides in
California and does not (and cannot) dispute that he has substantial and ongoing contacts with
the United States. That is more than enough to establish the Court’s personal jurisdiction over

Chevedden.
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In May Dep’t Stores v. Employees Ret. Sys. of Ala., No. 93 Civ. 0879 (JSM), 1993 WL
362389 (S.D.N.Y. Sept. 14, 1993), the court considered the request of plaintiffs, a securities
issuer and an investment bank, for a declaration that the issuer properly had redeemed certain
debentures. The out-of-state defendants argued that the court lacked personal jurisdiction over
them, and the court held that the nationwide service provision of § 27 applies equally to
declaratory judgment actions seeking to confirm compliance as it would to affirmative claims for
alleged violations: “the declaratory plaintiff is entitled to employ nationwide service o the same
extent as the declaratory defendant would have been had it brought suit.” Id. at *3.

In Washington Square Secs., Inc. v. Sowers, 218 F. Supp. 2d 1108, 1111-12 (D. Minn.
2002), the court similarly rejected the out-of-state defendants’ argument that the court must
apply a traditional minimum contacts analysis in an action by a brokerage firm seeking a
declaration that it was not liable for the misconduct of its investment advisor. The court found
that nationwide service under § 27 “broadens — as opposed to narrows — jurisdiction,” and that
“The Court need not, therefore, consider the appropriateness of jurisdiction under the traditional
minimum contacts test.” Id. at 1112.

The law is so well-settled that some defendants in § 27 declaratory judgment actions do
not even try to contest personal jurisdiction. In Apache v. NYCERS, 621 F. Supp. 2d 444 (S.D.
Tex. 2008) (Miller, J.), Apache brought a similar declaratory judgment action in this district and
sought (and obtained) a declaration that it properly excluded the out-of-state defendants’
shareholder proposal from its proxy statement under Rule 14a-8(i). The out-of-state defendants
did not contest personal jurisdiction, and Judge Miller in fact exercised personal jurisdiction over

the out of state defendants.. Id. at 453.
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In accordance with FRCP 4(k)(1)(C), Apache’s service of process on Chevedden in
California establishes this Court’s personal jurisdiction over Chevedden in this declaratory
judgment action brought under § 27 of the Securities Exchange Act of 1934.

1I.
Specific Jurisdiction

Under FRCP 4(k)(1)(A), this Court also has personal jurisdiction over any defendant
“who is subject to the jurisdiction of a court of general jurisdiction in the state where the district
court is located.” The Texas long-arm statute, Tex. Civ. Prac. & Rem. Code § 17.042, permits
Texas courts to exercise personal jurisdiction over a nonresident defendant that “does business”
in Texas. Section 17.042 provides that “In addition to other acts that may constitute doing
business, a nonresident does business in this state if the nonresident: (1) contracts by mail or
otherwise with a Texas resident and either party is to perform the contract in whole or in part in
this state; (2) “commits a tort in whole or in part in this state; . . ..”

In Schlobohm v. Schapiro, 784 S.W.2d 355, 357 (Tex. 1990), the Texas Supreme Court
held that the Texas long-arm statute’s reach is limited only by the Due Process Clause of the
Fourteenth Amendment, and ‘“decided that the broad language of the long-arm statute’s doing
business requirement allows the statute to reach as far as the federal constitution permits.” See
also U-Anchor Advertising, Inc. v. Burt, 553 S.W.2d 760, 762 (Tex. 1977) (the “doing business”
language in § 17.042 “reaches as far as the federal constitutional requirements of due process
will permit”). Thus, the question here is whether a Texas court could exercise personal
jurisdiction over defendant Chevedden consistent with fhe Due Process Clause.

The Due Process Clause permits courts to exercise specific jurisdiction over a defendant

in a suit arising out of, or related to, the defendant's contacts with the forum state. In McFadin v.
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Gerber, 587 F.3d 753, 759 (5th Cir. 2009), the Fifth Circuit identified a three- step analysis for
specific jurisdiction:

We have articulated a three-step analysis for specific jurisdiction: (1) whether the
defendant has minimum contacts with the forum state, i.e., whether it purposely
directed its activities toward the forum state or purposefully availed itself of the
privileges of conducting activities there; (2) whether the plaintiff’s cause of action
arises out of or results from the defendant’s forum-related contacts; and (3)
whether the exercise of personal jurisdiction is fair and reasonable.

(Internal quotation marks omitted). This Court’s exercise of jurisdiction over Chevedden here
satisfies each step of this analysis.
A. Chevedden Purposely Directed his Activities Toward Texas, Purposefully Availed

Himself of the Privilege of Conducting Activities in Texas, and Sought to Cause Effects
in Texas on a Texas-Based Business

In McFadin, the Fifth Circuit explained that “The ‘minimum contacts’ inquiry is fact
intensive and no one element is decisive; rather the touchstone is whether the defendant’s
conduct shows that it ‘reasonably anticipates being haled into court.”” 587 F.3d at 759. “The
defendant must not be haled into a jurisdiction solely as a result of random, fortuitous, or
attenuated contacts, or of the unilateral activity of another party or third person.” Id. (internal
quotation marks omitted).

Chevedden has the necessary minimum contacts with Texas to establish specific
jurisdiction. Chevedden intentionally directed his actions at issue here to Apache in Texas,
knowing full well that Apcahe is headquarted in Texas and holds its annual shareholder meeting
in Texas.

e On November 28, 2006, Lucy M. Kessler sent Apache a purported Rule 14a-8

shareholder proposal and named Chevedden as her proxy. (4pache Corp., Jan. 12,
2007). On November 29, 2006, Chevedden emailed Apache regarding the proposal.
Id.  Apache filed a no action request disputing proof of shareholder status and

eligibility under Rule 14a-8(b) and, on December 26, 2006, Chevedden emailed
Apache and the SEC staff that the “proposal is now withdrawn.” Id.
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e On November 8, 2009, Chevedden emailed Apache’s Corporate Secretary Cheri
Peper a letter addressed to Apache’s Chairman Raymond Plank with the purported
Rule 14a-8 proposal at issue in this case. (X-1).2 Chevedden addressed his letter to
Apache’s Chairman to “2000 Post Oak Blvd Ste 1000, Houston TX 77056”. Id.

e In his November 8, 2009 letter, Chevedden wrote that his “proposal is submitted for
the next annual shareholder meeting” and that “Rule 14a-8 requirements are
intended to be met including the continuous ownership of the required stock value
until after the date of the respective shareholder meeting and presentation of the
proposal at the annual meeting.” Id. Rule 14a-8(h)(1) addresses whether
shareholders “must appear personally at the shareholders’ meeting to present the
proposal” and provides that, yes, shareholder proponents or their representatives
“must attend the meeting to present the proposal.” Apache’s annual stockholder
meetings have taken place in Houston, Texas since May 1992, and the next annual
stockholder meeting is scheduled to take place in May 2010 in Houston, Texas.
(Peper Aff. at 7).

e On November 27 and again on December 3, 2009, Chevedden sent Apache additional
emails and enclosures concerning his proposal, also addressed to Apache’s Corporate
Secretary Peper at “2000 Post Oak Blvd Ste 1000, Houston TX 77056”. (X-2, X-4).

e On December 10, 2009, Chevedden emailed and faxed Apache’s Corporate Secretary
Peper more correspondence and an enclosure concerning his proposal at issue in this
case. (X-6).

e On January 11, 2010 — after this declaratory judgment action was filed — Chevedden
copied Apache’s Corporate Secretary Peper on a letter to the SEC staff regarding his
proposal at issue in this case. (X-8).

e On January 22, 2010, Chevedden arranged to have two brokers, Ram Trust Services
and Northern Trust, send letters to Apache’s Corporate Secretary Peper at “2000 Post

Oak Boulevard, Suite 100, Houston, Texas 77056-4400” concerning the proposal at
issue in this case. (X-9).

We have not found any cases that specifically consider the issue of minimum contacts in
declaratory actions concerning the exclusion of purported shareholder proposals. In Calder v.
Jones, 465 U.S. 783, 789-90 (1984), however, the U.S. Supreme Court held that minimum
contacts sufficient for specific jurisdiction are established when the defendant’s acts are aimed at

causing effects in the forum state. The Supreme Court held in Calder that a California

2 All exhibits cited in this brief are attached to Apache’s Brief on the Merits, and this brief uses the
exhibit numbers used in that brief.
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entertainer could sue Florida defendants in California courts for libel based on an article they had
published that was “expressly aimed” at causing the complained-of effects in California. Id. at
789. “Under the circumstances, petitioners must ‘reasonably anticipate being haled into court
there to answer for the truth of the statements made in their article.” Id. at 790. The defendants
in Calder attempted to avoid jurisdiction by analogizing their case to that of “a welder employed
in Florida who works on a boiler which subsequently explodes in California” when the welder
“has no control over and derives no direct benefit from his employer’s sales in that distant State.”
Id. at 789. But the Supreme Court dismissed the analogy: “Petitioners’ analogy does not wash.
Whatever the status of their hypothetical welder, petitioners are not charged with mere
untargeted negligence. Rather, their intentional, and allegedly tortious, actions were expressly
aimed at California.” Id.

Like the defendant’s acts in Calder, Chevedden’s acts here were not “untargeted.”
Chevedden specifically targeted Texas-based company Apache, specifically sent his purported
shareholder proposal to Apache in Texas, specifically asked that his proposal be included in
Apache’s proxy materials, and specifically wrote — as required by Rule 14a-8(h) — that he
personally intended to attend Apache’s shareholder meeting, which is scheduled to take place in
Houston, Texas. Chevedden intentionally and knowingly directed his actions at Texas and
sought to have an effect on Texas.

Chevedden was not just corresponding with company representatives that happened to be
in Texas. He actively sought to have his proposal included in the proxy materials of a Texas-
based company and “intended” personally to attend the company’s annual meeting in Texas.
Under these circumstances, Chevedden could reasonably anticipate being haled into a court in

Texas to answer for his lack of eligibility to present the proposal.
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